STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF COMMUNI TY AFFAI RS
Petiti oner,
CASE No. 89-3566RP

VS.

W THLACOOCHEE REG ONAL PLANNI NG
COUNCI L,

Respondent .

FI NAL CRDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing Oficer, WlliamJ. Kendrick, held a formal hearing in the
above-styl ed case on August 4, 1989, in Tall ahassee, Fl orida.

APPEARANCES

For Petitioner: Richard Grosso, Esquire
Department of Community Affairs
2740 Centerview Drive
Tal | ahassee, Florida 32399-2100

For Respondent: Phil Trovillo, Esquire
Suite 8
1107 East Silver Springs Boul evard
Ccal a, Florida 32670

STATEMENT OF THE | SSUES

The issues for determ nation are whether petitioner, Departnent of
Community Affairs, has standing to maintain this action, and whether the
respondent's, Wthlacoochee Regional Planning Council's, proposed anendnments to
Rul e 29E-11.001, Florida Admi nistrative Code, constitute an invalid exercise of
del egated |l egislative authority.

PRELI M NARY STATEMENT

This is a rule chall enge brought under the provisions of Sections 120.54(4)
and 186.508(3), Florida Statutes, to challenge the validity of respondent’'s
proposed anendnent of its regional policy plan. The gravanmen of petitioner's
challenge is its contention that the proposed amendnents are inconsistent with
the state conprehensive plan, and that the anmendnents fail to establish adequate
standards for the Conmission's decisions or vest unbridled discretion in the
Conmi ssi on

At hearing, the petitioner called as w tnesses: Charles Harwood; Bob Nave;
Tom Beck; G eg Daugherty; and Perry O denburg, accepted as an expert in wetland
ecol ogy. Petitioner's exhibits 1-6 were received into evidence. Respondent



called Nick Bryant, Ral ph Shepard, and Charles Harwood as witnesses.
Respondent's exhibits 1-9 were received into evidence.

The parties declined to file a transcript of the hearing, and were granted
| eave until August 28, 1989, to file proposed findings of fact. Accordingly,
the parties waived the requirenent that a final order be rendered within thirty
days of the date of hearing. Rule 221-6.031(2), Florida Adm nistrative Code.
The parties' proposed findings are addressed in the appendix to this fina
order.

FI NDI NGS OF FACT
The parties

1. Petitioner, Departnment of Community Affairs (Department), is the state
| and pl anni ng agency under the provisions of Chapter 163, Part 11, Florida
Statutes, [the "Local Governnent Conprehensive Pl anning and Land Devel opnent
Regul ation Act" (LGCPA)]. As the state |and planning agency for the LGCPA, the
Departnment is charged by law with the duty to provide technical assistance to
| ocal governnents in preparing conprehensive plans and with the duty to
ascertain whether |ocal conprehensive plans are in conpliance with the
provi sions of Chapter 163, Part Il, Florida Statutes. Inherent in the
Departnent's determi nation of conpliance is a finding that the | ocal governnent
conprehensive plan elenents are consistent with the state conprehensive plan and
the appropriate regional policy plan. Were, as here, a conprehensive regi ona
policy plan is inconsistent with the state conprehensive plan, the perfornmance
of the Departnment's mandated duty is stym ed absent the ability to challenge the
of fensi ve parts of the regional policy plan, and thereby bring the planning
process into harmony. Accordingly, as the state | and pl anni ng agency charged
with the responsibility of inplenmenting the LGCPA, the Department has a real and
i medi ate interest in assuring consistency between the state conprehensive plan
and the various regional policy plans.

2. Respondent, W thlacoochee Regional Planning Council (Council), is a
regi onal planning council established pursuant to Section 186.504, Florida
Statutes, and consists of the Counties of Citrus, Hernando, Levy, Marion, and
Sunter. Rule 29E-1.001, Florida Adm nistrative Code. As a regional planning
council, the Council is charged by law with the duty to devel op a conprehensive
regi onal policy plan that is consistent with, and which furthers, the goals and
policies of the state conprehensive plan. Section 186.507(1), Florida Statutes.

The exi stent conprehensive regional policy plan and the proposed anendnents

3. The Council has, consistent with the requirenent of Section 186.507(1),
Florida Statutes, adopted its conprehensive regional policy plan by rule. That
rule, codified as Rule 29E- 11.001, Florida Adm nistrative Code, adopts and
i ncorporates by reference the Council's conprehensive regional policy plan, with
an effective date of April 13, 1989.

4. On June 9, 1989, the Council duly noticed its intent to anend Rul e 29E-
11. 001, Florida Adnm nistrative Code, and published notice thereof in volunme 15,
nunber 23, of the Florida Adm nistrative Wekly. Pertinent to this case, the
proposed anendnents woul d alter the policies of the Council's conprehensive plan
as they relate to resource extraction (mning) in environnentally sensitive
ar eas.



5. On June 30, 1989, the Departnent filed a tinely petition with the
Division of Administrative Hearings, pursuant to Section 120.54(4), Florida
Statutes, contending that the proposed anendnments to Rule 29E-11.001, Florida
Admi ni strative Code, were an invalid exercise of delegated |egislative
authority. The gravanen of the Departnent's challenge to the validity of the
proposed rul e anendnents is its contention that the anmendnents are not
consistent with the state conprehensive plan policies as they relate to m ning
in environnentally sensitive areas, and that the amendnents fail to establish
adequat e standards for the Conm ssion's decisions or vest unbridled discretion
in the Comm ssion.

6. The policies of the state conprehensive plan pertinent to this case, as
set forth in Section 187.201, Florida Statutes, are as foll ows:

(10) NATURAL SYSTEMS AND RECREATI ONAL
LANDS

* * %
(b) Policies -
1. Conserve forests, wetlands, fish,
marine life, and wildlife to maintain their
envi ronnental, econonic, aesthetic, and
recreational val ues.

* * %
3. Prohibit the destruction of
endangered species and protect their
habi t at s.

* * %
7. Protect and restore the ecol ogi cal
functions of wetlands systens to ensure their
| ong-term envi ronnmental , econom c, and
recreational val ue.

* * %

(14) Mning -

(b) Policies -

5. Prohibit resource extraction which

wll result in an adverse effect on
environnental |y sensitive areas of the state
whi ch cannot be restored.

(Enphasi s added)

7. The Council's proposed anendnents to Rule 29E-11. 001, Florida
Admi ni strative Code (the conprehensive regional policy plan), are hereinafter
set forth, with the proposed anmendnents in clear text and the existing | anguage
of the rule that is to be anended lined through. |In such format, the proposed
anmendnments to the existing rule that are under challenge in this proceeding
provi de as foll ows:

14.3.1.1. Regional Policy:

Resource extraction which will result in an
adverse effect on environnentally sensitive
areas that cannot be reclained or restored to
beneficial use shall be prohibited. Exanples
of such environnentally sensitive areas are:
wet | ands, rivers, streans, |akes, springs,
coastal fl oodpl ains, endangered species

habi tat, prime agricultural |ands, prine



groundwat er recharge areas, and historically
significant sites. (Enphasis added)
Wet | ands, rivers, streans, |akes, springs,
coastal, floodplains, endangered species
habi tat, prime agricultural |ands, prine
groundwat er recharge areas, and historically
significant sites shall be identified and
protected by a prohibition on mning
activities within those areas and the
establishment of buffer zones around them

Additionally, the Council proposes to anend its inplenentation strategy as to
Regi onal Policies 14.3.1.1, 14.3.1.2, and 14.3.1.3, as foll ows:

GROMH MANAGEMENT

(1) Local governments with assistance from
ot her agenci es should inventory their
wet | ands, rivers, streamns, |akes, springs,
coastal fl oodpl ai ns, endangered species
habitat, prime agricultural |ands, prine
groundwat er recharge areas, historically
significant sites, and inportant mnera
reserves

(2) Local governments shoul d adopt

conpr ehensi ve pl an anendnments and ordi nances
that 1) prohibit mning activities in
environnental ly sensitive areas if they
cannot be reclained or restored to beneficial
use; define buffer zones around the areas and
resources identified above and restri ct
mning activities to | and outside those
buffers, 2) require identification and
protecti on of archaeol ogi cal properties on
sites proposed for mning; 3) restrict the
use of land that contains economcally
recoverabl e mneral deposits and |lies outside
environnental |y sensitive areas to activities
that will not preclude |later extraction of
those minerals. (Enphases added)

| NTERGOVERNVENTAL COORDI NATI ON

(1) DNR G-C, FW5, SCS, DER and WWDs, within
their respective areas of expertise, should
hel p I ocal governments to identify and map

t he above areas and resources and to define
appropriate buffer w dths.

8. Contrary to the provisions of the state conprehensive plan which
prohi bit resource extraction that will adversely effect environnmental ly
sensitive areas unless they can be "restored," the proposed anendrments woul d
only prohibit such activities if the environnmentally sensitive areas coul d not
be "reclainmed or restored to beneficial use.” The terns "restored" and
"recl ai med," although not defined by the proposed anendnents, have conmonly
accepted neanings. To restore a site neans to put back the sane thing that had
previously existed, i.e.: restore the type, nature, and function of the
ecosystemto the condition in existence prior to mning. To reclaima site is
to alter its character such that beneficial use can be made of it, even though
the character or function of the site may be entirely different fromthat which



previously existed. To "restore to beneficial use" is a phrase consistent with
the definition of "reclamation,” and not consistent with the definition of
"restoration” as that termis comonly defined. Accordingly, it is found that

t he proposed anendnents to Rule 29E-11.011, Florida Adm nistrative Code, are
patently inconsistent with the policies of the state conprehensive plan that
relate to the protection of environnmentally sensitive areas and, nore
particularly, the policy of the state conprehensive plan that prohibits resource
extraction in such areas unless they can be restored.

9. Notwi thstanding the patent inconsistency between the proposed
anendnments and the state conprehensive plan, the Council argued that it
"intends" to interpret the proposed anmendnent consistent with the state plan
To this end, the Council offered the testinony of its chairman, N ck Bryant, who
testified that he would interpret the proposed anendnent to require that the
post - m ni ng beneficial use be the sane beneficial use that existed prior to
m ning. The Council's vice chairman, Ral ph Shepard, testified, however, that he
woul d not interpret the proposed anendnent to require that the property be
returned to the sane character it enjoyed prior to mining, but only that it be
reclainmed to the extent necessary to provide a beneficial use. Under such
interpretation, the proposed anmendnent would allow, for exanple, the tota
destruction of a wetland by mning even if the net result would be a borrow pit
i n which people could swimand water ski

10. The Council's contention that it would interpret the proposed
anendnment consistent with the state plan is not only irrelevant in view of the
pat ent inconsistency which exists between the proposed anendnents and the state
plan, but is also not credible. Rather, the clear inpact of the rule and the
Council's "intent" may be readily gleaned fromits notice of proposed
rul emaki ng, federal conparison statenent, and econom c inpact statenent. As
stated in the Council's notice of proposed rul e making:

PURPOSE AND EFFECT: The rule is being anmended
for the purpose of replacing the
Conpr ehensi ve Regi onal Policy Plan (CRPP)
previously adopted by reference, with a new
version in which a policy in the mning
chapter and its associated i npl enentation
strategi es have been changed. The effect of
the amendnent will be to renove a prohibition
on mining in areas that are environnental ly
sensitive or historically significant.

* * %
SUMVARY OF THE ESTI MATE OF ECONOM C | MPACT
Qpportunities for econonm c benefit from
resource extraction will be afforded |and
owners and the mining industry in
environnental |y sensitive areas... Costs
wi |l be borne by the general public as a
result of |lost environnmental functions and
val ues.... (Enmphasis added)

As stated in the Council's federal conparison statemnent:

The revised policy is less restrictive

than the current federal wetlands policy of
avoi di ng i npacts where there are
alternatives, and requiring that unavoi dable



i npacts be fully offset in order to achieve a
goal of no net |oss as defined by acreage and
functi on.

And, as stated in the council's econonic inpact statemnent:

A potential for econonmic benefit from
resource extract ions will be created in
environnental |y sensitive areas where the
CRPP restricts other devel opnent activities.
Costs will occur in the formof |ower water
quality and the loss of wildlife habitat and
ot her functions presently provided by the
sites where mining will be all owed.

* * %
Expect ati on of benefits and costs to
affected parties is based on the assunption
that at |east sone |ocal governments in the
region will choose not to be nore stringent
than the CRPP, and will therefore permt
m ni ng where consistency with the Regi onal
Pl an woul d previously have required its
prohi biti on.

11. Wile not conceding that any inconsistency exists between the proposed
anendnments and the state conprehensive plan, the Council suggests that, if any
i nconsi stency exists, other existing policies within its plan obviate any
i nconsi stency. In support of its argunent, the Council points primarily to
policies 14.1.1.1, 14.1.1.3, and 14.3.1.6. An exam nation of such policies, as
wel |l as the Council's entire conprehensive plan, denonstrates, however, that no
other policy or policies cure the inconsistency that exists between the proposed
anendnments and the state conprehensive pl an

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject nmatter of, these proceedings. Sections 120.54(4)
and 186.508(3), Florida Statutes.

13. Pertinent to this proceeding, Section 120.54(4)(a), Florida Statutes,
provi des:

Any substantially affected person may

seek an administrative determ nation of the
invalidity of any proposed rule on the ground
that the proposed rule is an invalid exercise
of del egated |l egislative authority.

The Departnent, a state departnent created pursuant to Section 120.18, Florida
Statutes, is a person as defined by Section 120.52(13), Florida Statutes.
Accordingly, the Departnment has standing to maintain this action provided it can
denonstrate that it is substantially affected by the proposed rul e

14. To denonstrate that it is substantially affected by the proposed rul e,
t he Departnment nust establish that, as a consequence of the proposed rule, it
will suffer injury in fact, and that the injury is one that is subject to
protection in the proceeding by virtue of a rule, statute or constitutiona



provision. Florida Medical Association, Inc. v. Departnent of Professiona
Regul ati on, 426 So.2d 1112 (Fla. 1st DCA 1983). Further, the injury nust not be
specul ati ve, nonspecific and hypothetical, and lacking in inmrediacy and reality.
Fl ori da Departnment of O fender Rehabilitation v. Jerry, 353 So.2d 1230 (Fla. 1st
DCA 1978). Here, for the reasons set forth in the findings of fact, the
Departnent, as the state |and planni ng agency under the provisions of Chapter
163, Part 11, Florida Statutes, has, as a matter of |aw, denonstrated standi ng
to chall enge a regional conprehensive policy plan that is inconsistent with the
state conprehensi ve pl an

15. To prevail in this case, the burden is upon the Departnment to
denonstrate that the proposed rules are an invalid exerci se of del egated
| egislative authority. An invalid exercise of delegated |egislative authority
is defined by Section 120.52(8), Florida Statutes, as foll ows:

"I'nvalid exerci se of del egated
| egi slative authority" neans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of
del egated |l egislative authority if any one or
nore of the follow ng apply:

* * %
(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(7);
(c) The rule enlarges, nodifies, or
contravenes, the specific provisions of |aw
i npl enented, citation to which is required by
s. 120.54(7);
(d) The rule is vague, fails to
est abl i sh adequate standards for agency
deci sions, or vests unbridled discretion in
t he agency. ..

16. Pertinent to this case, Section 186.507(1), Florida Statutes,
provi des:

A conpr ehensi ve regi onal policy
pl an. shall be consistent with and shal
further, the state conprehensive plan; and

shal | inplenent and accurately reflect the
goal s and policies of the state conprehensive
pl an. ..

17. As heretofore noted in the findings of fact, the state conprehensive
plan policy on mning "prohibit[s] resource extraction which will result in an
adverse effect on environnentally sensitive areas of the state which cannot be
restored.” Section 187.201(14), Florida Statutes. The Council's proposed rules
do not, however, prohibit mning in environnentally sensitive areas that cannot
be "restored" but, rather, only prohibit such activities if the area cannot be
"reclainmed or restored to a beneficial use." Since "reclained or restored to a
beneficial use" are not words that are synonynous with "restored,” but in fact
i npose a significantly | ower standard for mning activities in environnental ly
sensitive areas, the proposed rules are not consistent with, and do not
i npl enent and accurately reflect the policies of the state conprehensive plan
that relate to the protection of environnentally sensitive areas and, nore



particularly, the policy of the state conprehensive plan that prohibits resource

extraction in such areas unless they can be restored.

18. Under the circunstances, it is concluded that the proposed rules are
an invalid exercise of delegated |egislative authority. Section 120.52(8)(b),

(c) and (d), Florida Statutes.
CONCLUSI ON
Based on the foregoing findings of fact and conclusions of law, it is

ORDERED t hat the proposed anendnments to Rule 29E-11.001, Florida
Adm ni strative Code, are invalid

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 30th day of
Oct ober 1989.

WLLIAM J. KENDRI CK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Division of Adm nistrative Hearings
this 30th day of October 1989.

Appendi x

The Departnent's proposed findings of fact are addressed as foll ows:

Addr essed i n paragraph 1.

Supported by conpetent proof, but not necessary to the result reached.
Addr essed i n paragraph 2.

Supported by conpetent proof, but not necessary to the result reached.
Addr essed i n paragraph 3.

. Supported by conpetent proof, but not necessary to the result reached.
7-9. Addressed in paragraph 1.

10. Supported by conpetent proof, but not necessary to the result reached.
11-12. Not shown to be relevant.

13. Addressed in paragraph 5.

14. Addressed in paragraph 6.

15-16. Addressed in paragraph 7.

17. Addressed in paragraph 8.

18-21. Addressed in paragraph 10.

22-26. Addressed in paragraph 8.

27-28. Addressed in paragraphs 9 and 10.

29. Addressed in paragraph 2.

ScUuRwNE

30-32. Addressed in paragraphs 8-10, otherw se rejected as not necessary to the

result reached.
33-37. Addressed in paragraph 11
38. Addressed in paragraphs 8-10.



The Conmi ssion's proposed findings of fact are addressed as foll ows:

1 Rej ected as not a finding of fact. Addressed, however, in paragraphs 7-10.
2 Addr essed i n paragraph 11

3 Rej ected as not supported by conpetent proof. See paragraphs 9-10.

4. Addressed in paragraph 8.

5. Addressed in paragraphs 7-9.

6. Addressed in paragraph 8.

7 Addr essed i n paragraphs 8 and 11

8. Addressed in paragraph 1, and paragraphs 2-3 of the conclusions of |aw
9-10. Addressed in paragraphs 6 and 7 of the

concl usi ons of | aw.

COPI ES FURNI SHED:

Ri chard J. Grosso, Esquire

C. Laurence Keesey, Esquire
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399-2100

Phil Trovillo, Esquire

W t hl acoochee Regi onal Pl anni ng
Counci

1241 Sout hwest Tenth Street
Ccal a, Florida 32674-2798

Thomas G Pel ham Secretary
Department of Community Affairs
2740 Centerview Drive

Tal | ahassee, Florida 32399-2100

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
Room 1802, The Capito

Tal | ahassee, Florida 32399- 0250

Carrol |l Webb, Executive Director

Adm ni strative Procedures Committee

120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300 Case No. 89-3566RP

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68. FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
OCRDER TO BE REVI EVED.



